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T R A D E  &  T R A N S P O R T  N E W S 

Welcome to the first edition for 2011 in which we look at some of the legal and 
regulatory issues affecting the sector, as well as the impact of recent case law from 
around the globe.

March 2011

“Do I need “tail end risk” 
insurance to cover my 
goods from the port to final 
destination in the transit?”

Frazer Hunt, Trade and Transport  
editor answers the question. 

 

The new Australian  
Consumer Law

Lawyer, Kristen Le Mesurier looks at 
the new Australian Consumer Law, the 
impacts that this will have for businesses 
and compares provisions with the now 

defunct Trade Practices Act.

A warning to sellers

A recent case has highlighted the issue 
of retention of title clauses not providing 
the protection to a seller as intended. 
Maurice Lynch, Associate, looks at  
Angara Maritime Limited v 

Oceanconnect UK Limited and the implications.

Incoterms 2010® –  
What do I need to know?

The new edition of Incoterms® 
came into use on 1 January 2011. 
Frazer Hunt, Partner, looks at some 
of the changes it includes and what 

organisations need to be aware of.

No clause without effect

Jason Buttigieg, Senior Associate, 
examines a recent case in which 
the High Court reaffirmed that 
the construction of an exclusion 
clause must be determined in 

light of the policy as a whole.

Choose your jurisdiction 
carefully

Maurice Lynch, Associate, 
examines a recent case 
highlighting the importance of 
exclusive jurisdiction clauses 

in contracts of carriage, sale and insurance in 
international trade.

Piper Alderman’s  
Trade & Transport Team
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Recently, some of underwriters in 
our market have been approached by 
Australian importers requesting insurance 
for loss or damage to goods in transit 
during the final leg between the discharge 
port and the receiver’s premises.  The 
contracts of sale in question are generally 
on CIF Sydney terms and the issue has 
been whether the insurance arranged by 
the supplier terminates upon discharge at 
the port of entry or at final destination.  
Because the supplier’s freight obligations 
under the contract of sale ceases at port 
of discharge, importers (and apparently 
some brokers) think they need to buy 
separate “tail end risk” insurance for the 
port to final destination leg of the transit.

The confusion arises from the fact that 
there are three separate contracts 
involved in the transaction:

1. The Contract of Sale – this will 
indicate, amongst other things, which 
party arranges the carriage and which 
party arranges insurance of the goods 
(if applicable). In the case of goods 
sold on CIF Sydney terms, the seller 
arranges carriage of the goods to 
Sydney and insurance of the goods in 
transit. The buyer arranges carriage 
from the port in Sydney to his/her 
premises.

2. The Contract of Carriage – covers 
carriage the goods from the seller’s 
premises to the port of Sydney. 

3. The Contract of Insurance – usually 
incorporating the wording of the 
Institute Cargo Clauses (A). Depending 
on which version of the ICC(A) clauses 
are used (1.1.82 or 1.1.09), the cover is 
warehouse to warehouse and continues 
until completion of unloading from 
the carrying vehicle in or at the final 
warehouse or place of storage at the 
destination named in the contract of 
insurance.

To put it another way, the freight and 
insurance obligations are mutually exclusive 
with the transit insurance usually covering 
the final leg of the transit arranged by the 
buyer.

Whilst in one sense, arranging “tail end risk” 
insurance might provide the buyer with 
additional comfort, they will be paying twice 
for the insurance and may have difficulties in 
establishing that the loss or damage to the 
goods occurred during the period of transit 
between the port of discharge and their 
premises, should they want to claim under 
the separate “tail end risk” insurance.

What can I do?

• In CIF sales, check that the certificate of 
insurance covers the goods warehouse 
to warehouse(as the banks typically 
require as a condition in the letter of 
credit).

• Negotiate future purchases on CFR 
terms and arrange your transit insurance 
separately.

“Do I need “tail end risk” insurance to cover my goods 
from the port to final destination in the transit?”
Frazer Hunt, Trade and Transport editor answers the question. 

For further information contact:

Frazer Hunt, Partner 
fhunt@piperalderman.com.au
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The new Australian Consumer Law
Lawyer, Kristen Le Mesurier looks at the new Australian Consumer Law,  
the impacts that this will have for businesses and compares provisions with  
the now defunct Trade Practices Act.

On January 1 this year, the Trade Practices 
Act 1974 (Cwlth) became history. In 
its place stepped the Competition and 
Consumer Act 2010 (Cwlth) (CCA), a 
single national act designed to streamline 
competition and consumer law. The new 
Act replaces more than the Trade Practices 
Act 1974 (Cwlth)(TPA), it replaces 
numerous provisions of the State and 
Territory Fair Trading and Sale of Goods 
Acts. 

While the CCA introduces new laws for 
consumer guarantees, unfair contracts and 
product safety, there are more immediate 
implications in the meantime: the name 
change. 

Businesses need to remove every 
reference to the Trade Practices Act from 
their commercial contracts, tax invoices, 
and standard terms and conditions 
immediately, and replace it with the CCA. 
They then need to change all section 
numbers as well - almost all of the section 
numbers in the TPA have changed under 
the CCA (for example, the provision 
on misleading and deceptive conduct is 
no longer section 52, it is section 18 of 
Schedule 2 of the CCA).

Sale of Goods Acts & Fair Trading 
Acts

As the CCA also replaces equivalent 
provisions of the State and Territory 
Fair Trading and Sale of Goods Acts, it 
is important to remove references to 
those Acts where the CCA covers those 
provisions, and ensure that the correct 
provisions in the CCA are included in their 
place.

Ensure that the amended terms  
and conditions are incorporated

The next step is to ensure that each 
contract, tax invoice and set of terms and 
conditions is incorporated into the contracts 
with each client or customer. Unless you 
give sufficient notice of the amendments to 
your terms of conditions, those amendments 
will not be incorporated so will be useless. 
Businesses can incorporate the amended 
terms and conditions or contracts using 
either of the following methods:

• Send a letter to each client/customer 
explaining that the standard terms and 
conditions or the particular contract 
have been amended. Enclose a copy of 
the amended terms and conditions and 
ask the client/customer to read the 
copy.

• As above, but ask each client/customer 
to sign the letter in acknowledgement of 
the amended terms and conditions.

The aim is to bring the terms and 
conditions to the attention of each 
client/customer. If the client/customer 
then chooses not to read the terms and 
conditions, but you can prove that they 
were sent to the appropriate contact 
of your customer, the new terms and 
conditions are incorporated regardless. 

What are the new provisions?

We have compiled a table of the TPA 
provisions that are likely to be relevant to 
our clients’ businesses. The first column 
contains a description of the provision, 
the second column contains the section 
number in the TPA, the third column 
contains the equivalent section number in 
the CCA, and the fourth column contains 
the section numbers for each state’s fair 
trading/sale of goods legislation.  
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Description of the provision Old provision (TPA)
New provision within 
Schedule 2 of the CCA

Meaning of consumer – no longer $40,000 threshold ss 4B, 60 s 3

Misleading representations s 51A s 4

Misleading or deceptive conduct s 52 s 18

Unconscionable conduct ss 51AA, 51AB ss 20, 21

False or misleading representations about goods or services s 53 s 29

Misleading conduct as to the nature of goods s 55 s 33

Misleading conduct as to the nature of services s 55A s 34

Guarantees as to quality and fitness for disclosed purpose etc s 71 ss 54, 55

Express warranties s 74G s 59

Guarantee as to due care and skill & fitness for particular purpose etc. s 74 ss 60, 61

Guarantees not to be excluded by contract s 68 s 64

For further information contact:

Kristen Le Mesurier, Lawyer 
klemesurier@piperalderman.com.au
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A warning to sellers
A recent case has highlighted the issue of retention of title clauses not providing 
the protection to a seller as intended. Maurice Lynch, Associate, looks at  
Angara Maritime Limited v Oceanconnect UK Limited and the implications.

Issues

• Whether Angara were liable 
in conversion, considering that 
Oceanconnect’s contract with Britannia 
contained a retention of title clause.

• Whether despite the retention of title 
clause, Angara could rely on Section 
25(1) of the Sale of Goods Act 1979 
(UK) which provides that where a 
person buys goods from a seller, and 
then delivers or transfers those goods 
to a person receiving them in good 
faith, and without notice of any lien or 
right of the seller in respect of those 
goods, the person to whom the goods 
are transferred or delivered will acquire 
good title to those goods. 

• Whether Angara were liable for breach 
of their duties as bailee. 

It was alleged by Oceanconnect that in 
circumstances where Oceanconnect 
retained title to the bunkers, Angara, as 
owners of the vessel, became bailee when 
the bunkers were delivered to the vessel, 
and had a duty as bailee to return the 
bunkers to Oceanconnect in the same good 
order and condition as received. It was 
further alleged that they breached this duty 
when they consumed the bunkers. 

Facts

Angara Maritime Limited, the owner of 
the MV “Fesco Angara”, time chartered 
this vessel to Britannia Bulkers A/S in July 
2008. The time charterparty contained a 
standard term providing that charterers 
on delivery, and owners on redelivery, 
shall take over and pay for all bunkers 
remaining on board the vessel. 

In September 2008, Oceanconnect sold 
bunkers to the charterers Britannia. The 
contract contained a retention of title 
clause which provided that Oceanconnect 
retained title to the bunkers in the event 
Britannia did not pay for the bunkers. 
The bunkers were delivered in October 
2008, and Britannia were invoiced for 
$177,305.59. Britannia failed to pay the 
invoice issued by Oceanconnect. 

In late October 2008, due to financial 
difficulties, Britannia were forced to 
redeliver the MV “Fesco Angara” to 
Angara Maritime. Upon redelivery, Angara 
gave credit to Britannia of $235,705 being 
the value of the bunkers remaining on 
board at the time of redelivery. 

Angara commenced proceedings in 
the High Court of Justice in England, 
seeking a declaration of non-liability for 
payment to Oceanconnect of an amount 
of $177,305.39, being the value of the 
bunkers supplied by Oceanconnect to the 
time charterer, Britannia. Oceanconnect 
counter claimed for conversion in the sum 
of $177,305.39.

The Decision

The High Court held Angara had no 
liability to Oceanconnect due to the 
operation of section 25(1) of the Sale of 
Goods Act 1979 (UK) which protects it 
from what would otherwise be a claim 
for conversion. There are equivalent 
provisions to section 25 of the UK  
Sale of Goods Act in Australian domestic 
legislation. These provisions are section 
28 in the Sale of Goods Act 1923 (NSW), 
section 27 in the Sale of Goods Act 1896 
(QLD), section 30 of the Goods Act 1958 
(VIC) and section 25 of the Sale of Goods 
Act 1895 (SA). 

The High Court outlined the test for 
determining whether section 25 is 
applicable. The test comprises the 
following 4 steps:

1. Did the person who bought the goods 
obtain possession with the consent of 
the seller?
 
Britannia, the purchaser under a 
contract of sale, obtained possession 
of the goods with the consent of the 
seller, Oceanconnect, at the time the 
bunkers were delivered to the MV 
“Fesco Angara”.
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2. Was there delivery within the meaning 
of section 25? That is, delivery from the 
purchaser or a mercantile agent for the 
purchaser to another person.  
 
The court held this requires a 
voluntary act by the buyers in 
possession and that as a question 
of fact, redelivery of a vessel by a 
charterer constitutes such an act. 

3. Were the goods received in good faith 
without notice of any lien or right of the 
original sell in respect of the goods?
 
Considering the bunkers were 
purchased by Britannia, it was not 
possible for Angara to have any 
prior knowledge of Oceanconnect’s 
terms and conditions, in particular its 
retention of title clause. Accordingly, 
Angara received the bunkers in 
good faith, and without notice of 
Oceanconnect’s title to the goods 
because there was nothing to put 
Angara on enquiry of this title. 

4. If the first 3 steps are satisfied, what is 
the meaning of the last portion of section 
25 stating “has the same effect as if 
the person making delivery or transfer 
were a mercantile agent in possession of 
the goods or documents of title with the 
consent of the owner?
 
This portion of section 25 requires a 
person to be acting as if they were a 
mercantile agent. Here, the delivery 
of the bunkers was pursuant to a sale 
following the redelivery of the vessel 
under the charterparty. Accordingly, 
section 25 had been satisfied and 
Angarra acquired title to the bunkers 
upon redelivery of the vessel. 

The court also held Oceanconnect had no 
claim in bailment against Angara because the 
delivery of the bunkers was to Britannia as 
bailee. The bunkers were held by Brittannia 
as bailee and by Angara  as sub-bailee on 
terms. Angara were entitled to rely upon 
the terms of the contract between them and 
Britannia under which the sub-bailment of 
the bunkers took place, and Oceanconnect 
were to be taken as having consented to 
Britannia sub-bailing the bunkers on the 
terms of the charterparty which required 
Britannia to provide and pay for the fuel. 
Accordingly, these terms provided Angara 
with a full defence to Oceanconnect’s claim. 

Significance

From a seller’s perspective, persons 
receiving goods in good faith from a buyer 
who has not paid for the goods when the 
contract contains a retention of title or 
lien clause, must be aware that for section 
25, or the equivalent Australian sections 
to apply, the goods must be received by 
means of a voluntary act. Accordingly, 
if charterers had breached the contract, 
and owners obtained a court order for 
the redelivery of the vessel, and credited 
charterers for the value of the bunkers 
remaining on the vessel at the time of 
redelivery, there would not have been a 
voluntary act by the buyers in possession 
of the bunkers amounting to delivery. 
In these circumstances, it is arguable 
owners would not be able to rely upon 
section 25, or the equivalent sections in 
Australian legislation and would be liable 
for Oceanconnect’s claim.

This decision is also a reminder that when 
there is a sub- bailment on terms, the 
third party is subject to both the benefits 
and burdens of that contract. This is 
evident in the fact that Oceanconnect, 
although not party to the time 
charterparty, was caught by its provisions 
when it entered into a bailment contract 
with Britannia who then sub-bailed the 
bunkers to Angara. 

For further information contact:

Maurice Lynch, Associate 
mlynch@piperalderman.com.au
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Incoterms 2010® – What do I need to know?

The new edition of Incoterms® came into use on 1 January 2011. Frazer Hunt, 
Partner, looks at some of the changes it includes and what organisations need to  
be aware of.

The International Chamber of Commerce 
(ICC) has published a new edition of 
Incoterms to replace the previous 2000 
version, which took effect from 1 January 
2011. The previous 2000 version of the 
Incoterms has been updated to reflect 
changes in global trading in light of the 
greater number and use of customs-
free trade zones, increased electronic 
communications and fresh security 
concerns. 

There are a number of significant changes 
for those involved in the buying and selling 
of goods, especially trading companies, 
exporters and importers, and those 
involved in associated services including 
marine, multimodal transport, logistics 
and financial services – whether or not 
involved in the international sale of goods 
– should be aware.

What are Incoterms?

Incoterms are for a bundle of specific 
rights and obligations allocated as 
between the seller and buyer in contracts 
for sale of goods, indicating which party is 
responsible for the cost of transportation, 
transfer of risk of loss, export/customs 
clearance, where the goods are to 
be delivered and, in some cases, who 
arranges insurance. They consist of short-
form abbreviations ranging from EXW (ex 
works) where the seller makes the goods 
available for collection by the buyer, to 
DDP (delivered duty paid), where the 
seller undertakes the cost and risk of 
actually delivering the goods to the buyer 
at the named destination. 

What is not covered by Incoterms?

Incoterms are incorporated by reference 
into contracts for sale of goods, but do 
not provide an alternative to a full contract 
detailing (amongst other things) price, terms 
of payment, the transfer of ownership of the 
goods, the conclusion of the contract, the 
consequences where it becomes impossible 
to deliver the goods, defects, warranty 
issues, product liability, packaging and 
stowage of the goods, the applicable law or 
the place of jurisdiction.

What’s new in the Incoterms 2010®?

Incoterms 2010® has consolidated the 
rules and classified them according to the 
mode of transport relevant to the reader. 
Additionally, guidance notes help buyers 
and sellers to choose a suitable rule for their 
own contract. 

The rules are now divided into two distinct 
categories: 

The first category – EXW, FCA, CPT, 
CIP, DAT, DAP and DDP – can be used 
by the parties regardless of the mode of 
transportation and whether or not more 
than one mode of transportation is used. 
They should be used where either the 
intended point of delivery or the intended 
destination (or both) is an inland point 
rather than a port, so are suitable for use 
where goods are carried in containers.

The second category – FAS, FOB, CFR, 
and CIF – only applies to sea and inland 
waterway transport and are suitable 
for loose (break-bulk) cargo and bulk 
trades. FOB and CIF are inappropriate 
terms for containerised cargo, which is 
typically delivered at a terminal. In this 
situation, FCA and CIP should replace 
the FOB and CIF terms for containerised 
goods. FOB and CIF should not be used 
for air carriage for the same reasons. 
Importantly, with respect to FOB, CFR 
and CIF, delivery and the passing of risk 
now occurs when the goods are placed 
“on board” rather than over the ship’s 
rail. They should be used where either the 
intended point of delivery or the intended 
destination (or both) is a port.   

There are now 11 rules detailed in the 
publication with two new additions. 
Delivered at Terminal (DAT) and 
Delivered at Place (DAP).

Electronic means of communication 
have been given the same standing as 
their equivalent paper versions and the 
definition of an electronic communication 
has been left open to avoid the 
new Incoterms becoming outdated 
prematurely.

Both buyers and sellers now have a 
positive duty to provide each other 
with information about export/import 
clearance and exchange information for 
insurance purposes. This obligation is 
a new aspect to the Incoterms which 
reflects the enhanced security checks that 
are being undertaken around global ports.
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Finally, Incoterms were previously 
intended solely for international sales, but 
can now be used for both international 
and domestic contracts. A number of 
the rules provide that export and import 
formalities will only need to be complied 
with where applicable. 

What do I do now?   
Here are some tips:

For businesses operating with standard 
forms, you should review the use of 
Incoterms in old forms and update them 
appropriately.

When using an Incoterm, you should be 
as precise as possible in specifying a place 
or address along with the three-letter 
abbreviation and specify the particular 
version of the Incoterms rules being 
applied. An example would be “DAP 
Level 23, Governor Macquarie Tower,  
1 Farrer Place, Sydney NSW 2000 
Australia, Incoterms 2010”. The 
designated location is important as the 
seller bears the risk of loss or damage up 
to the point of delivery. 

In relation to  the seller’s obligation to 
obtain cargo insurance, the new rules 
clarify that under CIF terms, the seller 
must obtain cover complying with at least 
the minimum cover provided by the “C” 
Clauses of the Institute Cargo Clauses 
(LMA/IUA) or any similar clauses. Most 
buyers would (and ought to) insist that 
the contract of sale requires the seller 
to arrange additional cover provided 
by Institute Cargo Clauses A or B and 
Institute War or Strike Clauses.

For further information contact:

Frazer Hunt, Partner 
fhunt@piperalderman.com.au



[ P U B L I C A T I O N  N A M E ] [ P U B L I C A T I O N  N A M E ]

www.piperalderman.com.au 9 March 2011

No clause without effect
Jason Buttigieg, Senior Associate, examines a recent case in which the High Court 
reaffirmed that the construction of an exclusion clause must be determined in light  
of the policy as a whole.

Eradication measures relevant to the 
Summer Grass was required to be taken by 
the Shrimps before the land could be used 
to grow fodder as originally intended. The 
Shrimps subsequently brought proceedings 
against Selected Seeds to recover damages 
in relation to the damage sustained to their 
land by reason of the Summer Grass. The 
Shrimps’ claim was settled and Selected 
Seeds sought indemnity from its insurer in 
relation to the settlement reached with the 
Shrimps, and Selected Seeds’ costs under a 
policy of insurance (the Policy).

The Policy insured Selected Seeds for “all 
sums which You [Selected Seeds] become 
legally liable to pay by way of compensation … 
in respect of … property damage … caused by 
an occurrence”. 

However, an efficacy clause contained in  
the Policy excluded cover for:

“Any liability arising directly or indirectly 
from or caused by, contributed to by or 
arising from … the failure of any product 
to correctly fulfil its intended use or function 
and/or meet the level of performance, 
quality, fitness or durability warranted 
or represented by the insured [Selected 
Seeds].”

The Insurer relied on the efficacy clause to 
refuse indemnity to Selected Seeds under 
the Policy. 

In Selected Seeds Pty Ltd v QBEMM Pty Ltd 
and Ors [2010] HCA 37 the High Court 
considered whether QBEMM Pty Ltd 
(the Insurer) was entitled to rely upon 
an efficacy clause in an insurance policy 
to deny liability to its insured, Selected 
Seeds Pty Ltd (Selected Seeds), who 
were sued by a grower in connection 
with the supply of contaminated seed. 
This case is relevant to the construction 
and interpretation of exclusion clauses in 
insurance policies.

Facts

Selected Seeds, a seed merchant, sold 
a batch of Jarra Grass seed, a type of 
livestock fodder, to a Mr and Mrs Shrimp 
(the Shrimps). The Shrimps planted the 
seed for fodder. 

As the Jarra Grass seed was contaminated 
with Summer Grass seeds, by the time the 
seeds grew, only Summer Grass, which 
is a crop of lower value than Jarra Grass, 
was reaped by the Shrimps. 

Selected Seeds subsequently brought 
proceedings against the Insurer in the 
Supreme Court of Queensland. The 
Trial Judge found for Selected Seeds, 
concluding that liability for damages arose 
not from what the product failed to do, 
but from the damage it caused to the 
Shrimps’ property.

The Insurer subsequently appealed 
the decision of the Supreme Court to 
the Queensland Court of Appeal. the 
Queensland Court of Appeal reversed 
the Supreme Court decision finding that 
Selected Seeds’ liability to the Shrimps 
arose because the seed did not correctly 
fulfil its represented or warranted quality 
as Jarra Grass seed or correctly fulfil its 
intended function of producing Jarra Grass 
and seed, and as such finding that the 
efficacy clause was triggered to exclude 
Selected Seeds’ claim.

By special leave, Selected Seeds appealed 
to the High Court.
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Implications

The High Court decision in Selected 
Seeds confirmed that while regard 
must be had to the language used in an 
exclusion clause, such a clause must be 
read in the context of the contract of 
insurance as a whole, and be given its 
natural and ordinary meaning.

The High decision is also important to 
both Insurers and Insured’s alike as it 
confirmed that clauses contained a policy 
of insurance excluding cover for the failure 
of an Insured’s product to fulfil its use or 
function will only exclude cover for that 
failure, as opposed to any other loss or 
damage caused by the defective product.

Decision

Chief Justice French, with Justices Hayne, 
Crennan, Kiefel and Bell confirmed that 
the liability excluded by the efficacy clause 
was for property damage caused by, 
or arising from, the failure of a product 
to fulfil its use or function, and that the 
damage to the Shrimps’ land did not 
arise out of the failure of the seeds that 
were sown to fulfil their intended use or 
function to produce Jarra Seed and grass, 
but rather the damage was caused by the 
introduction of Summer Grass.

The High Court applied a narrow 
interpretation of the efficacy clause by 
construing it in terms of the Policy as a 
whole, in particular, the type of damage 
covered by the Policy, and found that the 
Policy covered Selected Seeds’ liability to 
the Shrimps.

Accordingly, the High Court found 
that it was irrelevant whether Selected 
Seeds’ liability was connected with the 
seed failing to fulfil its use or function. 
The relevant question was whether the 
damage complained of was caused by the 
introduction of the summer grass to the 
land.

For further information contact:

Jason Buttigieg, Senior Associate 
jbuttigieg@piperalderman.com.au
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Choose your jurisdiction carefully
Maurice Lynch, Associate, examines a recent case highlighting the importance 
of exclusive jurisdiction clauses in contracts of carriage, sale and insurance in 
international trade.

Case: AP Moller Maersk A/S v Sonaec Villas 
Cen SAD Fadoul and Others [2010] EWHC 

355 (Comm) 

Facts

The claim by Maersk related to three 
separate sets of legal proceedings in 
China, Benin (Africa) and the United 
Kingdom, when they found themselves 
caught up in a dispute concerning the 
sale of a consignment of tiles by Yekalon 
Industry Inc to Sonaec SA on FOB 
and shipped from Sanshan, China to 
Cotonou, Benin. Maersk issued bills of 
lading naming the shippers as B&D Co Ltd 
(“pour comptede”) Vernal Investment 
and Yekalon as the shippers, and Sonaec 
as the consignee. The bills of lading 
contained an exclusive choice of law and 
jurisdiction clause stating that the contract 
was governed by English law, and that all 
disputes under the bill of lading were to 
be determined in the English High Court 
of Justice. 

Shortly after the bills of lading were 
issued, Sonaec failed to make pay the 
outstanding amount owed under the 
contract of sale to Yekalon. Accordingly, 
so they could exercise a right of stoppage, 
Yekalon commenced proceedings in 
China to obtain an order that one of 
the named shippers B&D, provide 
Yekalon with the original bills of lading. 
The Chinese court made this order, 

Yekalon obtained the original bills of lading, 
surrendered them to Maersk, and requested 
that a second set of bills of lading be issued 
to the order of Yekalon. Yekalon hoped 
that they would be able to persuade Sonaec 
to pay the outstanding debt, but when that 
did not happen, Yekalon surrendered the 
second set of bills of lading to Maersk, found 
an alternative buyer, and requested a third 
set of bills of lading naming the alternative 
buyer in Honduras as the consignee. The 
consignment was then delivered by Maersk 
to this buyer.

Shortly after the third set of bills of 
lading were issued, Sonaec commenced 
proceedings against Maersk in Benin, 
contending it was the owner of the 
consignment because it was the named 
consignee on the first bills of lading and it 
was therefore entitled to delivery of the 
goods. The Court in Benin agreed and made 
an interim order that Maersk deliver the 
consignment to Sonaec, and imposed a daily 
fine on Maersk of USD$4,800 per day until 
the consignment was delivered. 

Following Soneac’s commencement of 
enforced proceedings in Benin, Maersk 
commenced proceedings in the English High 
Court of Justice seeking a declaration that all 
disputes arising under the first bill of lading 
are to be determined by the English High 
Court of Justice. 

Issues

• Whether all disputes arising under 
the first bills of lading were to be 
determined by the English High  
Court of Justice.

• Whether Sonaec was a party  
to the first bills of lading issued.

• Whether Sonaec had any title to  
sue under the first bills of lading.

The decision

The Court held that although the first 
documents issued by Maersk were 
expressed to be bills of lading, they  
were actually sea waybills identifying 
Sonaec as the party to whom delivery 
of the goods were to be made. This is 
because the United Kingdom Carriage 
of Goods by Sea Act 1992 characterises 
straight non-negotiable bills of lading 
as sea waybills. The effect of this is that 
Sonaec had transferred to it all rights of 
suit under the contract of carriage upon 
the issuing of the sea waybills. These  
rights included the exclusive jurisdiction 
and choice of law clause contained at 
clause 26 of Maersk’s standard terms  
and conditions. 



[ P U B L I C A T I O N  N A M E ]

www.piperalderman.com.au 12 March 2011

Although the contract under the first 
bills of lading had come to an end once 
surrended by Yekalon to Maersk, this 
did not mean that the English High 
Court did not have jurisdiction to hear 
disputes in relation to the first bills of 
lading. The court considered that an 
exclusive jurisdiction clause was similar 
to an arbitration agreement in the sense 
that it is a contract collateral to the main 
contract, and survives the termination of 
the main contract although all other terms 
in that contract do not. Accordingly, 
considering Soneac were at one stage 
a party to the first bills of lading, which 
meant they acquired all the rights under 
these bills of lading, all disputes under the 
first bills of lading were to be governed by 
English law with the exclusive jurisdiction 
of the English High Court. Accordingly, 
the proceedings in Benin were not binding 
on Maersk, and proceedings could only be 
commenced in the English High Court.

The Court further held that a shipper who 
is a party to a contract of carriage does 
not lose its right to exercise a right of 
stoppage, and divert the goods to another 
consignee simply by the fact that the rights 
in that contract of carriage transferred 
to the consignee when the bills of lading 
were issued. If this were the case, it would 
be contrary to the shipper’s common law 
right to exercise a right of stoppage, and 
contrary to section 2(5) of the United 
Kingdom Carriage of Goods by Sea Act 
1992 which provides that the transfer of 
rights is without prejudice to any right 
which derives from a person having been 
an original party to the bill of lading. The 
shipper is such a person, and a right 
they have as such a person is the right of 
stoppage. 

The court also followed the decision in 
Pyrene Co Ltd v Scindia Steam Navigation 
which held that an FOB buyer can make a 
contract of carriage for the benefit of a seller 
and himself and that it is possible for both 
the seller and the buyer to be a party to the 
contract of carriage. In these circumstances, 
it is necessary to decide whether the seller 
and buyer are joint principals; if not, who is 
agent for whom; and who is entitled to give 
orders for a change of consignee. 

The court held that in the circumstances 
of these proceedings, the determinative 
consideration for assessing who was entitled 
to giver orders for a change of consignee 
was the fact that a Chinese Court had 
ordered the first bills of lading (which was 
or represented the contract of carriage with 
Maersk), were to be delivered to Yekalon. 
In these circumstances, Yekalon became 
the party entitled to the rights of a shipper 
under the bills of lading, even if they did not 
enjoy these rights prior to the shipment. 
They could therefore give orders for a 
change of consignee. Accordingly, the rights 
Soneac had under the first bills of lading 
were brought to an end when the first bills 
of lading were surrendered by Yekalon. 
Accordingly, Soneac had no title to sue 
Maersk for delivery of the consignment. 

Significance

The decision highlights the importance 
of exclusive jurisdiction clauses in 
international commerce. If there had 
not been an exclusive jurisdiction clause 
in Maersk’s bill of lading, it is likely they 
would have been bound by the incorrect 
decision of the Court of Benin to deliver 
the consignment to Sonaec and to pay 
an arbitrary amount of USD$4,800 
per day until the consignment were 
delivered. Obviously these damages could 
accumulate at a significant rate and would 
never end because Maersk could never 
deliver the consignment, having previously 
delivered it to the new buyer.

Exclusive jurisdiction clauses are 
important in any contract of sale, contract 
of carriage, or contract of insurance 
because they provide the parties to the 
contract with a right to control the venue 
or jurisdiction in which disputes can be 
determined. This provides certainty to 
any dispute resolution process by ensuring 
that any dispute is heard in the courts of a 
country who has experienced commercial 
litigators, and judges who are well read on 
issues arising in international commerce. 
Furthermore, the decision is a reminder 
that exclusive jurisdiction clause will 
survive the termination of the contract in 
question.
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It is worth mentioning that if the sea 
carriage document involved a carriage 
to or from Australia, then pursuant to 
section 11(2) of the Australian Carriage 
of Goods by Sea Act 1991, an Australian 
Court would have jurisdiction to hear the 
proceedings because this section provides 
that clauses such as exclusive arbitration, 
and exclusive jurisdiction clauses, have 
no effect at limiting the jurisdiction of 
Australian Courts to hear disputes arising 
out of sea carriage documents. However, 
the Australian Court would be bound 
by the English choice of law clause for 
inbound voyages, and would have to  
apply English law to the proceedings. 

The decision also illustrates the powerful 
nature of the shipper’s right of stoppage 
in circumstances where the buyer of a 
consignment fails to make payment under a 
contract of sale. This right allows a shipper 
to change the named consignee on a bill of 
lading with the effect that the old consignee 
immediately loses any rights that they have 
acquired under the contract of carriage. As 
explained above, the only right that survives 
the termination are the rights contained 
in the exclusive jurisdiction, or exclusive 
arbitration clauses. If the consignee elects to 
commence proceedings, they must comply 
with these clauses. 

Finally, from a carrier’s perspective, if 
the carrier issues bills of lading naming an 
original buyer of goods as consignee and 
the seller exercises a right of stoppage and 
names another buyer as the consignee 
of the goods, the carrier will not be able 
to exercise a particular and/or general 
lien over the consignment in respect of 
other debts owed by the original buyer 
to the carrier. This is because once the 
right of stoppage is exercised, the bills of 
lading are cancelled and the carrier loses 
any rights against the original buyer under 
those bills of lading. 

For further information contact:

Maurice Lynch, Associate 
mlynch@piperalderman.com.au
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